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In the Matter of

MSECSOFTWARE CORPORATION, Docket No, 229%

a corporation.

RESPONDENT MS(C . SOFTWARE'S
MOTION IN LIMINE T
EXCLUDE USE OF INADMISSIELE
PART IT INVESTIGATORY HEARING TRANSCRIPTS
BY COMPLAINT COUNSEL AND ITS EXPERT WITNESSES

As Your Henor has previously recognized, Part I mwvestigatory hearing
transeripts are nothrng more than “half-baked” depositions.! Your Henor’s reaction fo the
unreliability of those materials is consistent with FTC case law. It is well-settled that Part 11
transeripts are “unrcliable” and, thus, “inadmissible.” In re Resort Car Renfal Sys., 83 F.T.C.
234 (FTC 1973). As aresult, Complaint Counsel may not use them at trial for any purpose other
than impeachment of the person involved.

Drespite the inadmussibility of the Part IT transcripts, Complaint Counsel appears
to continue to rely on these “half-baked”™ materials for every aspect of their purported “case.”
Thus, Complaint Counsel has designated poctions of Parl II transcripts for admission into
cvidence at trial and seeks to backdoor virtually all of the “unreliable” Part 1 cvidence by
offering as a Trial Exhibit the “expert report” of Complaint Counsel’s “economic” expert, FTC

cmployee Dr, Hilke, Dr. ITilke’s anecdotal “opinions” are almost exclusively premised on

! April 23, 2002 Hearing Transcripl ar 43.



isolated, unrelsted — and, in key instances, outdated — “snippets” from inadmissible Part 1T

transcripts.?

Indeed, Hilke cites to twenty-five (25} inadmissible Part 1T transcripts, relving on
them for some 283 citptions throughout his expert report.  Accordingly, MSC respectfully
requests an order from Your Honor precluding Coemplaint Counsel from using Part 1T

investigatory transcripts at trial other than for purposes of impeachment of the Part 11 person

2 Dr, Hilke moay nol rely upan, uuch less auenpt to backedoor e the record in this case, snippets from Part 1
transcripts and outdated documents. lustead, e must “base his or her epinion on sufficicnd factual data, not ey
on hearsay decmed nnrgliabls by other experls in the fleld.” Agent CGrange Prod Liak, Litig, 611 T. Supp.

1223, 1244 (E.D.N.Y 1985).

Tust last weele, Dr, David ScheMingn, the Dirgcter of Uie Burean of Meonemics — the FUCs Chiet
Ezonomist — discussed the drawbacks of Iir. Hilke's approach of relying just vpon document snippets and
deposilion aurtakes as opposed o actual cconomic analysis. As Dr. Scheffman siated:

Iofprmation gleaned from costomer, competieor, and third party opinigns, documents, and
deposilions are ofitcn used a5 4 basts ol conglusivns of unpodanl Fclwal issucs, Iv iy experience,
trese sorrces of evidence are nat wdways g relfinhle basis of factaal conclusions.

* 4%

In my experence, business people sometitees de not hove the facts right and say or write
documents indicating sorcthing that is not quitc night or sometimes Iy fodally wrong.

(Scheftman, David, SOURCES OF INFORMATICON AND EVIDENCE I MERCER [NYESTIGATIONS at & (fune
14, 20013.]

Indeed, Courts rontinely discount expert analysis derived primarily from snippets and excerptz of
documentary evidence. I Lisgedf Growp the, v, Hrown o Williomwon Tobaceo Corp., | e conrl explicitly
tejected am experl s reliquce on “documentary svidence alone™ to egtablish competitive injory. 748 F. Supp.
344, 357 (MD.N.C 19900 A similar resnlt was reached in Amertcan Kev Corp v Cole Mational Corp., T632
F.2d 1569 (11" Cir. 1985). where the plaintiff's expert atternpted to define the relevant product market based on
affidavits, ¢xtracts and statomenis of Gacl provided o birn by e plaintl.  The Eleventh Circuoit affirmed
summary judgment for the defendants, holding that “an experi®s opinian that lacks cregible suppor doss nol

eredte an issue of Tack™ {4 al 1385,

Orther courts sitnilarly discounted cxperl analysis derived solely from snippats and excerpts of documentary
cvidence, See, e.g, Frergex Lighting Indus., Ine. v. Novfh dAm. Phillips Lighting Corp., 765 T, Supp. 93, 103
(EDNY. 1991) {Conrt rejected expert™s finding of market power where the expen failed to pomplele an
independent analysie of the evidence reparding marke! share and relied cxclusively on a figove pulled out of 2
documient), SAYS Sy AMainf Serus., e v Tigital Rquip Corp, IBSFAd 11, 25 €1 Cir. 199 (First Clronit
rejected expert opinion based on interpretation of defendant’s intemat doorments concluding thal an expert
“must vouzhsafe the reliabilily of the data oo which he relies and explain how the curmuilation of that data was
cousistent with standards of the expert’s profession™y; dohe fme v Philadelphia Newspapers fnc, 51 F.3d
1151 (3™ Cir. 1995) ( Antitrust plaintiff Advo “allcmpted to cut and paste unrelated and ionocent clavses
together to produce guilty declarations™), Cnited Sfofes v. First Nai'f Bank of Jackeon, 301 F, Supp 1161 (3.0,



involved. Complaint Counszel should not be allowed to mtroduce those transcripts into evidence
direcily, nor should Complaint Counsel be able to use ils experts as a back-door thwough which
to introduce the substance of these unreliable and madmissible statements,

1 Part I Investigatory Hearing Transcripts Are Unreliable And Inadmissible.

It i settled FTC law that Part II imvestigatory transcripts are unreliable and,
therefore, inadmisgsible at trial. See, e.gr, fnre Resort Cor Remtal Sys., 83 F.T.C. 234 (FTC 1973}
{“Complaint Counsel made a request ... to introduce into evidence excerpls of testimony attained
at an investivutional heating .. [t]he administrative law judge rejected this evidence™); aocord
Hannaht v, farche, 363 118, 420 (1960) (recognizing that Commission Rules “draw a clear
distinction between adjudicative proceedings and investigative proceedings™).

The reasens for this are numerous and have been previcusly discussed with and
by Your Honor — including the abseuce of the basic protections afforded a4 witness in &
deposition and the lack of notice afforded the target of the investigation, as well as significant
procedural deficiencies such as multiple IFTC lawvers asking questions simultaneously and the
tactic of questioning groups of witnesses at a time,

Consistent with prior FTC treatment, Your Honor recently rejected Complaing
Counsel’s efforts te offer Part IT investigatory transcripts as evidence in the Schering-Plough
case. In analyzing this issuc, this Court ruled that Part IT investigatory hearing transcripts are not
depositions under FTC Bule 3.3, and therefore, are generally inadmissible at trial, fr the Marter
of Schering-Flough Corp., No. DO-9297, Hearing Transcript at 29697 (Jan, 18, 2002). While

those Part II transcripts may be used for tmpcachment or as admissions against the specifie

ks, 1962) {Counst found expert marke! analysis unreligble where axperts had “no real personal Suniliarity with
the |relevant] product markel ather (Ban having examined the documents prepared by Plaintiff ™,



individual who made the stalements, they are for all other purposes inadmissible and must be
excluded,

Degpite this, Complaint Counsel has designated various portions of Part II
investigatory hearing statements for use at toal and cites to it throughout its Proposed Findings
of Fact — not simply for impeachment of withesses, but to be affirmatively offered into evidence
during its case-in-chief. Complaint Counsel does not limit its attempted use of Part II statements
to MSC witnesses either — Complaint Counsel seeks to introduce Part I statements from
individuzals who not only do not work for MSC now, but did not work tor MSC at the time of
their Part Il investigatory interviews.

For example, Complaint Counsel attempts to designate Part 1T investigatory
statemients from Rakesh Allzhabadi — an individual who hasn’t worked ar MSC for more than
three years und, long before he ever gave a Pant T investigatory interview, unsuccessfully filed 2
fawsuit against MSC after he was fired for faulty job performance. As a noen-cxecutive, Mr.
Allahabadi could not bind MSC while he was employed there, much less through an
inadmissible Part U statement given years after he was fired by MSC and of which MSC was not
given notice or allowed to aftend.  Similarly, Complaint Counsel seeks to introduce Part IT
testimony {rom Swami Narayanaswami, who also was #of employed by MSC at the time of his
Tact IT statement., and relies on that testimouy Leavily in its Proposed Findings of Fact. Indeed,
Dr. Narayatagwarni has not besn an MSC employee in the past twenty years.

Statemenrs of forater emplayees are not binding on their former employers, and
therefore are not party admissions. See Essco Geometric v. Havvard Indus., Inc., 46 F.3d 718,
729-30 (8™ Cir, 1995) (statement of a former employee is no¥ un admission as against his former

employer), See also In re Gulf Oi/Citiey Serv. Tender Offer Litig., 1950 WL 657537, at *4



(SDNY. May 2, 1990) (testimony of {ormer employee i3 not binding on former employer).
Therefore, Complaint Counsel may nol offer into evidence inadmissible Part II hesring
statements of these former MSC personnal, who could not bind MSC and were questioned
without MSC present to protect ifs interests through cross-examinstion.

As Your lHonor and other ALJs have [ound, Part II investigatory hearing
statements are not depositions — they are hearsay. And the inherent unreliability of these Part 11
transcripts renders them inadmissible and precludes them from being admitted into evidence.

2, Complaint Counsel May Not Use Its Expert Witnesses As A Back-Door to Offer
Emadmissible Part IT Transcripts At T'rial

Just as Complaint Counsel may not introduce Part IT investigatory hearing
statemncnls inlo evidence, if may nol use ils experls as a “back-door” in order to get these
unreliable materials before the Court for consideration, Yet that appears to be g large part of
Complaint Counsel’s trial strategy, especially with Dr. Hilke - the FTC-emplovee economist —
who perlorms no economie analysis and instead serves as nothing more than a human-hi-liter o
point out some 285 isolated and unrelated snippets of testimony from Uwenty-five (25}
inadmissible, third-party Part II hearing statements. Tr. Hilke and Complaint Counsel’s other
cxpert wiinesses should not be permutted to discuss these materials at trial and thereby trv an end
run around this Court’s prior recognition that such materials are varaliable ynd inadmissible,

Under Federal Rules of Evidence 703, in reaching their opinions, expert wirnessas
may rely on data of “the type reasonably relicd upon by experts in the particular field in forming
opinions or inferences upen the subject.” In deing so, however, those expert witneeses may not
then come into trial and offer the underlying dala mlo evidence where that data is inadmissible.

This point is made clear from the language of Federal Rules of Evidence 703, which talks about



the “opinien or inference heing admitted” and contrasts that with the cautioning timitation that

“lacts or data that are otherwise inadmissible shall not be disclozed™:
The facts or data in the particular case upoen which an expert bases an
opinion or inference may be those perceived by or made known to the
expert at or before the hearing, If of a type reasonably relied upon by
experts in the particular field in forming opinions or inferences upon the

subjcet, the facts or data necd not be admissible in cvidence in order for
the gpinion or inlerence to be admilied. Facrs or dafu that are otherwise

inadmissible shall not be disclosed to the jury by the proponent of the
opinion or inference unless the courl determines that their probative value
in assisting the jwy 1o evaluate the experl’s opimon substanially
outweighs their prejudicial effeet.

Fed. R, Evid. 703.

This distinction between an expert’s opinion being admissible and the undadying
data not being admessible is further addressed in the Advisory Committee Notes Tor the 2000
amendment to Rarle 703 which state that “Rule 703 has been amended to emphasize that when an
gxpert reasonably reliss on inadmissible information to form an opinion or inforence, fhe
underlying infornation is nof admivsible simply becauise the opinion or inference is admitied ™
{Advisory Committee Notes on Fed, R, BEvid, 703 (2000)).

Therefore, in forming his opinions and drafting his report, while Dr, Hilke was
free to rely on Part IT investigatory hearing transcripts, Complaint Counsel may not offer those
materials as evidence at trial through Dr, Hilke, See, e.g., Black v. M&EW Gear, 269 F.3d 1220,
1228 n.3 (10" Cir. 2001) (holding that amended Rule 703 contradicls previous Tenth Circuit
case law, which had formerly allowed an expert to testify regarding inadmissible documents).

hther courts have been faced with this same issuc — namely, the potential use of
an expert witness as a back-door to dump hearsay or otherwise inadmissible evidence into the
trial record. Amnng these cases is Jn re Fndusirial Silicon Antitrust Liviz . 1998 WL 1031508

(W.D. Pa. Oct. 20, 1998}, a case alse brought under the Sherman Act. While predating the



specific amendment to Tederal Rules of Evidence 703 on this issue, the court addressed concern

aver the very tactic being attempted by Complaint Counsel:

The cowt 5 cogriizant that Rule 705 iz not an exception to the hearsay rule
and there 15 a danger that Rule 705 can be used as a “back-door’ hearsay
exception, Further, the court is aware that « Frigamt could abuse the rule
and provide hedarsay evidence to ity expert for the purpose of having its
expert refer to that evidence as the basis for Iis opinion.  Accordingly,
there is a legitimaie concern whether a jury should be presented with
gvidence that forms the basis of an expert’s apinion when that evidence i3
not independently admissible.

fd, at *1 (citing Bryenr v. Joka Bean Div. of FMC Corp., 566 T.2d 541,
545 (5th Cir. 1978)).

Though the court in fadustrial Silicon did not find that Rule 7057 was being
abused, the risk of such abuse in the present case 13 very real. As has been discuszed several
times throughout discovery in this case, Iy, Hilke is an FTC emplovee and his *experl analysis™
is Little more than acting as a hAuman-hi-fiter for Complaint Counsel’s repeated and knowing
distartions, misrepresentations, and out-of<conrext “snippets™ from documents and Part 1T
testimony.

Your Llonor will remember Dr, Hilke's reliance on g document from an lnternet
chat room as the basis for his claim that Caterpillar’s prices would rise after the acquisition. See
Expert Repert of John C. Hilke T 196 That 15 simply one tree in a forest of misleading and
incorrect references. Dr. Hilke acknowladges he did not cite check his reports, and it shows. See
Hilke Dep. at 11-12, & 324, For example, Dr. Hilke claims General Motors was “actively
cansidering” switching from MSC Nastran to UAL Nastran and cites the Part 1T transcript of Mr.

Tecco with GM 1o support that claim. See Supplemental Expert Report of John C. Hilke 4 42,

3 lederal Rulz of Bvidenee 708 stales: “The expert may testify in terms of cpinien or inference and pive mysons
therefor without first testifying to the underlying facts or data, ynless the court requires otherwise, The cxperl
may in any event be required to disclose the undadying facls or daln on eross-examination.”



However, on the transeript page cited, Mr. Tecco simply says he considered CSA and UAT to be
allernalives “as much as any of other ones” — including Ansys (who Hilke dismisses as not being
2 competitory and then Tecco went on to specilically state thal he attached ne "special
signiticance™ to TTAT Nastran. Tecco Dep. at 270
Similarly, Dr. Hilke relics extensively on the Part I investigalive statement of
Ralesh Allahabadi to support hiz reporl. As mentioned above, Mr. Allahabadi did not work for
MSC at the time of his investigative statement and, indeed, had previcusly sued MSC contesting
his dismissal from MSC for faulty job performance. Further andercutting Dr. Hilke's decision 1o
rely upon Mr. Allahabadi’s Part IT investigative statement is the fact that Mr, Allahabadi had no
basis or undersianding of many of the issues for which Dr. Hilke seeks support from Mr.
Allahabadi. For example, Dr. Hilke cites to Mr. Allahabadi for the following proposition;
So it was very easy for people te switch from MSC/NASTRAN ifrom
UALNASTRAN to, say CSA[R]. Buot 1f is extremely difficult, extremesly difficult

if you have a model in NASTRAN and then switch it to say ABAQUS or MARC
ar any other FEA program,

(Hilke Supp. Report §] 65 (citing Allahabadi Part [T Investigative Hearing
Statement).)

However, as Mr. Allahabadi made clear in his Declaration in this case, he had no
experience with either UAT or CSA Nastran, had never altempted to evaluate the ease with which
switching could be done between MSC Nastran and UAL or CSA Nastran, and indced had

switched models from both ANSYS and ABAQTS to MSC Nastran.

Az a Nastran product manager, T did aot personmally conduct any
betichmark studies or tests to determine whether it would be easier o switch
between MSC Nastran and codes like Ansys or Abaqus than it would be to switch
from MSC Nasiran te either CSARMNastran or UAT/Nastran. However, on at least
two occasions, 1 was involved 1 converting real-1ife models from either Abaqus
or Ansys to MSC Nastran,



1 did not personally conduct any benchmark sfudies of ibe relaiive
switching costs associated with a switch from MSC Nastran to CSAR/Nastran or

LAY Nastean.

While employed at MSC 1 did not personally use CSAR/Nastran or
UAVNastran to conduct a finite efement analysis of models representabve of
real-life problems. I have never attempted 1o run a finite element model
representative of a real-life problem that was developed in MSC Nastran in either

UATL'Nasiran or in CEAR/Nastran,
{Declaration of Rakesh Allahabadi 119- 11, attached as Exhibit A.)

Perhaps even more so than the other unrcliable and inadmissible materials, Dr.
Hilke's reliance upon the Part IT transcript of former emplovec Mr. Allahabadi underscores the
need for an erder precluding 12r, 11ilke or any other Camplaint Counsel expert fom introducing
or offering inadmissible Part Ll investigatory hearing statements during their testimony 2t trial.

Dr. Hilke's willingness to “rely”™ on obviously “inadmissible” and “unrehable”™
materials in an atteinpt to get them in front of this Court is cxactly what the court n In re
fndusiriaf Nilicon was conceimed with, and precisely why such behavior cannot be tolerated #

In Engebresen v. Fuirchild Aireraft Corp.., the Sixth Circuit found that the lawer
coutt had “erroneously concluded that l'ederal Rules of Evidence 702 and 703 permit the
admission, on direct examination, of testifying experls’ apinipns contzined in written
documents.” 21 F3d 721, 728-29 (6" Cir. 1994). Instead of allowing an expert’s report
containing inadmissible malerial into evidence — the same sort of end run attempted by
Complaint Counsel here — the Sixth Circuil held that ap expert witness' testimony should be

limited to only his opinions  excluding any underlying tnadmissible evidence, See I

VIndeed, whether inadrnissible Part 11 transcripts arc cven the type of information “reusonably relied upon by
cxperls in the particular field” is questionable — considening (hat Dr. Hilke purports to be an sspert on economic
analyms and pot FTC legal armument. Dherng has deposition, MSC's economist Dr. Kearl discussed how
reliance ofi the Part 1] transcripts is improper as those transcripts reflect 2 biased symple and are the resali of
asking the wrong questoens. Sez Kearl Dep. at 108-1140.




The Stxth Circuit in fincebretsen went on to express its concern over inadmissible
materials relzed opon by an cxpert being considered by the linder of faci in cvaluating the claims.
In a situation where the underlying inadmissible data was necessary to understand the opinion
being offered, the court made clear that the jury was to be instructed that the data “may be
considered ‘solely as a basis for the expert opinion and not as substantive evidence.™  Jd
{quoling Faddack v. Dave Christensen, fne., 745 F.2d 1254, 1262 (9" Cir. 1984Y). See alse
Kladis v. Brezek, 823 FlId 1014, 1019 (7th Cir. 1987) (finding thar “expert testimony 1s
inadmissible if it lacks “Lhe necessary indicia of reliability™™), {nited States v. Luncdly, B0G F.2d
302, 394 (7ih Cir. 1987} (limiting expert {estimony 10 ensure that no unduly prejudiciul evidence
is admilled).

The Part 11 hearing transertpts relied upon by Dr. Hille are the result of one-sided
questioning by Complaint Counsel, eutside of MSC’s presence, with no opportunity for MSC o
object or cross-examing,  As this Court found in Schering-Plopgh, Part 1l transcripts are
unreliable hearsay and are admissible.  Any use of these third-party Part Tl transcripts at trial is
unduly prejudicial to MSC, who had no opportunity to address the content of the transcripr.
Complaint Counsel should not be allowed to use s expert witncsses to offer lestimony on
madmissible Part 11 transcripts at trial — especiafly where Complaint Counsel has made a
declsion ret to call those witnesscs at trial to afford MSC any opportunity fur eross examination

CONCLUSION

Accordingly, MSC respectfully asks for an Order precluding Complaint Counsel
from using thied-party Part II investigatory hearing statcments for any purposes other than
impeachment of the specific person involved and precluding Dr. Hilke or other experts from

referring to any such Part 11 testimony as part of lus direct ot redirect examination by Complaint

Counsel,
10



Moreover, MSC requests an Order precluding Complaint Counsel from seeking to use

Part IT investigatory hearing statements as admussions against MSC from personnel who were not

MSC. Software employess at the time of their Part I investigatory hearing statement,

Dated; June 17, 2002

Respectfiully submitted,

“\*ji{{w (d. A/mf M

Teff W, Smith (Bar No 438441y 375
Marimichae! Q. Skubel {I3ar No, 254934)
Bradlod E. Biegon (Bar No, 453766)
Larissa Paule-Carres {Bar No. 467907)
KIRKLAND &ELLIS

355 15th Sireet, N.W.

Washingron, DC 20005

(202} $79-5000 {tel)

202) §79-5200 (fax)

Counnsel for Respondents,
MSC.SoMware Corporation
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I UNITED STATES OF AMERICA
| BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF

MSCSOFTWARE CORFORATION, Docket Mo, 9239

a :urpnratllﬂn.

R e

‘ DECLARATION OF RAKEST ALLAHABAIM
L, Rakesh i8] 1ahabadi, am 8 etizen of the United States, 8 residenr of (Aensors,
Calafoamsa, amd -if hkerehy declare the following:
1. I jlm st least 18 years of age and competent to testify as 1o the raasters st forth

2. My education includes a bachelor’s degres in Civil Engincering from tho Indian

bl

Institmie of Tbchq!xalugy im New Diehli, India. [ eectved my Masticr of Science depres amd Ph.T).
1 Civil Svmcmr%l Engineering from the University of Califormnie a1 Betkeley,

3 hﬂi}r firmal education focused on engineering analysis. I have had no formal
trawnitip m markeling or 3akes, beyond rwo classcs in negotistions and people skilly and one clage
on performance-based pricing takern i 1999,

4, Ews employed by MSC. Software Corporation. {"MSC," formerly known as
MacNeal Schwendier Corperation} from Fobrpary 19490 unti} Novemnber 1999,

i For approximarely the first shree yeas, [ was employed by MSC us a senier
errinedt. My principal responsibilities involved working with others to write software source

£
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cwle te perform aonlinea fmils cleswent anatysis rolated to MSC. Nasivan, [ was thon assigoed
the job of overseging softwarc code Jevelopment work being done by engineers workieg in India
ard Tahwan.

6 ]II that c_:tpm:it}r, [ provided soflware souree code development requireisents ko
the engineers st MEC and o Jndia and Taiwasn; imade sure that the software design specifientions
conformed to MEC standards: myde sure that the code was tested in accordance with MEC’s
gquality slﬂn-:lardr:; and then got the code integrated into MEC Mastran. ¥ had no responsibility for
selting or m:guljagling MSC. Nastran pricing. |

T Approximately, in mid-1996, I became one of the M3C Nastran product
manapers. My responsibilities inchided writing MSC. Mastran product releage ptans that wonld
reflact the arhancements or modilicstions that wonld be develaped in the fallowing year or in the
next comunerciali release of MSC.Nastran; specifving product Rimetionality requirements; and
enmrriag that timictinnal_ih'es wers property integrated intn M5O Mastran, I also provided and
supported training to sales suppert staff and o customers regarding rew featutes and
functivnalilics added to MSC Nastran.

K. Fior to approximately mid-1997, 1 was not respotisibie for establisbing the details
of pricing for ME?SC_NastraxL Adter that, I provided input on pricing related 10 computer
P LTIMGTIC:, a&l the pricing Yor the dismritored parallel compuling module, was involved in
setting prices fmj web-hased data recovery (which was not released uatil after [ left M5}, and

wias involved in ﬂn, pricing for DMAP in the Ewropean marker My discussions with customers

oa
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regarding pricing wene limited only wo a few occasions and related anly to the distributed paralicl
computing nrodule and web-based data recovery. T was nol responsible for negotiating the price
fer MISC . Wastran with custonsers. The nepotialed prace for MBC. Mariran was handled by MSC's
Account represetdatives.,

Q. Asia Wastran peoduct roamager, 1 did ot personsliy conduct any benchmark
sindies or tests to determine whether i wonld be easier to switch hetween MSC. Nasttan and
codes like Ansys or Abaqus than it would he to mwiteh from MSC Nastran to either
{SAR Mastran ut UAl/Mastran. However, on at least two oceasions, I was involved in converting
real-lifiz models fiom either Abaqus or Ansys to MSC. Nastran,

I0. 1did nol persenelly conduct any benchmark studics of the reladve switching ouss
gasociated with a switch oo MSC Mastran to CSAR/Mastran or TTAL Mastran.

11. While emploved at MSC 1 did not personally use CSARMNaztran or UATNzstran
i concdues & fimite elament analysis nf model s repressnarive of real-life problems. T have never
atempted to TR 2 finite element model representative of a reat-lifk problem that was dovelopad
in MSC Nastran in cither UAT/Nasiran or in CSAR/Nastean.

12, While employed at MSC, I did not conduct any iesls or eny stadics to deternine
whether new wheases of CIARMastran or YAINastran would be akle 1o run existing finite
clement analysis models representative of real-life problems that had been prepared wsing carlier

releases of Mﬂﬁ.mmmn. 11 18 warth noting that, a1 times, legacy medels prepared in carlier

£
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versions of MSC.Nastran may not nm the same way in later versions of MSC. Nastran without
changes,

I3 [ herve no knowledge rogarding whethey there brave becen any chanpes in
MSC Nastran priving sinee [ leff MSC in Movember 1999, nor do I have any kmowledge
reparding whether any such changes (if they veenmred) affected customer chetees.

1 declare ander penalty of perjury that the forepoing Is Lru and correct (¢ the fresl of my

knowledge and recollection.

Exvouted], May 27, 2002

| -~
Rakesh Atlahatrads

Imiitals



CERTIFICATE OF SERVICE

This 15 to cerndly that ot June 17, 2002, T caused a copy of the Respondent
MSC Software’s Motion m Limine to Exclude Use of Inadmissible Part IT Investigatory Hearing
Transeripts by Complaint Counsel and its Expert Wilnesses (o be served upen the following

persons by hand delivery:

Henorable D). Michae! Chappell
Admnistrative Law Judge

Federal Trade Comumission

600 Pennsylvania Av Avenue, N W.
Washington, DC 22580

Richard B. Dagen, Esq.

Federal Trade Comimission

601 Peansylvania Avenue, VW,
Washinglon, DC 20580

P. Abboit McCarlney, Esg.
Federal Trade Commission

a01 Pennsylvania Avenue, N W.
Washington, DC 20580

Karen Mills, Esq.

Federal Trade Commission

601 Ponnsylvania Avenue, N.W.
Washinglon, DC 20580
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KJ_RKJ;H_J_ & BLLIS
655 15" Sireet, NW
Washingten, D.C. 20005
(202) 8795000 (tel )
(202) 879-5200 (fax)



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

)
In the Matter of }
)
MSC.SOFTWARE CORPORATION, ) Docket No, 9299
4 corporation. }
)
PROPOSED QRDER

IT IS HEREEY ORDERED that Respondent MSC. Seftware Corporation’s Motion in
Litnine to Exclude Use of Inadmissible Part IT Investigatory Hearing Transcripts by Camplaint
Counsel and Its Expert Witnesses is GRANTED,

Specifically, it 1s hereby ORDERED that Part 11 Investipatory Hearing Transcripts, or
parts thereol, may not he intraduced inlo evidence hy either party, and may instead only be used
for impeachment of the witness whese Part [T transcript was taken. Tn addition, it is further
ORDERED than Complaint Counsel is precluded from eliciting testimony regarding the
substanee of these Part 1T Investigatory Hearing Transcripts from their expert witnesses on direct
or redirect examingtion,

Moreover, it is further QRDERED that Part II Investigatory Hearing Transcripts from
persons rot empleyed by Respondent MBC Sollware gt the time the transceript was taken may not

be used as admissions against Respondent,

Tune | 2002 -



